1. Project Synthesis Report:
Unpacking Transparency in Government Procurement —
Rethinking WTO Government Procurement Agreements

Ron Water meyer”

LINTRODUCTION

1.1 Background?

Government Procurement (GP) in devel oping countriesis estimated to account for 9-20
per cent of Gross Domestic Product (GDP). GP covers purchases of goods and services
made by the national, provincial or municipal governmentsand itsvarious agenciesout
of their budgetary resources. GP can al so be financed from aid received through bilateral
or international aid programmes. The share of GPin national public financesissignificant.

Transparency in Government Procurement (TGP) was one of the four “new issues’,
included in the World Trade Organization (WTO) at the 1996 Singapore Ministerial
Conference. Article 21 of the Singapore Ministerial Declaration agreed to “establish a
working group to conduct astudy on transparency in government procurement practices,
taking into account national policies, and, based on this study, to devel op el ements for
inclusionin an appropriate agreement”. In 2001, during the Fourth Ministerial Conference
in Doha, WTO Members agreed to launch negotiations on transparency aspects of
government procurement after the Fifth Ministerial, subject to explicit consensus on
modalities at that Session. However, Members did not reach an agreement at the Fifth
Ministerial Conference at Cancun in 2003 and consequently no decision was taken.
During the Geneva General Council Meeting in July 2004 Members agreed to the so-
called“ July Package’. Thisagreement foreseestheinclusion of Trade Facilitation (TF)
intheWTO. The General Council’sdecision, however, explicitly excludes negotiations
on Transparency in Government Procurement as part of the DohaWork Programme. A
multilateral Agreement on Transparency in Government Procurement has been | eft (at
|east for the time being) out of the WTO'srealms.

1.2IWOGDA |1 Project

CUTS-CITEE embarked upon a research project on two of the so-called Singapore
issues, namely Transparency in Government Procurement and Trade Facilitation called

* President, South African Institution of Civil Engineering, watermeyer@ssinc.co.za. This synthesis
report is based on the IWOGDA |l project, the brainstorming meeting, expert papers and previous
work by the author published in the Public Procurement Law Review. The author gratefully acknowledges
the contributions of the brainstorming meeting participants and of the reviewers of this report
(Annex B).
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IWOGDA Il (International Working Group onthe DohaAgendall). Thefirst part of this
programme had dealt with Investment and Competition Policy and resulted in the
publication of thereport Putting our Fearson the Table (CUTS, 2003). The second part
of the project, IWOGDA 11, set about to bring together expertson TGP and TF, in order
to inform about the issues and stimulate debate.

Although much has been written on the topic, awareness of these issues (TGP and TF)
has been traditionally low in developing countries, not only among the civil society but
also among policy-makersand trade negotiators. The IWOGDA programmeisaresponse
to an urgent need to promote understanding on a larger scale.

Thetermsof reference (ToR) for the project covered fiveissues, namely:

i) Scope and definition of government procurement;

i) WTO coreprinciplesvis-a-visaTGPA;

iii) Elements of technical assistance and capacity building;
iv) Dispute settlement aspects; and

v) Country case studies.

Paperswereinvited from arange of international experts on theseissues. Some of these
expertswere requested to devel op the country case studies by considering thefollowing
hypothesis*“ Increased transparency in government procurement will reduce corruption”.
They were specifically requested to examine the existing policy on government
procurement, how it isbeing implemented, how transparent it is, whether thispolicy has
been changed over time to make it more transparent (or otherwise), whether thereisa
federal policy or different agencies have different policies (if yes, should they be
harmonised for achieving better transparency), and whether thereis aregulatory body
to monitor the policy on government procurement (if yes, how isthisbody functioning;
positive aspects and shortcomings).

The papersthat were prepared in responseto this ToR form the basisfor this publication
and thelist isreproduced in Annex A.

1.3Brainstorming M eeting

The expert papers (see Annex A) were discussed at abrainstorming meeting in Jaipur on
28" June 2004. It became apparent during the review of the papers, the presentations
and ensuing discussionsthat there were more fundamental issuesrelating to government
procurement in the context of the WTO's GPA than the issue of transparency and a
fresh look at several aspects of government procurement was warranted. In particular,
thefollowing emerged:

i) a“softlaw” (voluntary) approach instead of amultilateral agreement on TGP within
the WTO may be more appropriate;

i) procurement is atechnical issue and should be dealt with as such;

iii) atransparent procurement system is characterised by the documentation of clear
rules, without which it is not possible to verify that those rules were followed:

iv) procurement reforms are not about corruption but rather about good governance
and achieving national development objectives,
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v) although there may be considerable agreement on the ends (efficient, non-corrupt,
and transparent procurement systems), remarkably little has been published about
the means to attain them;

vi) thereislittle publicly available literature on effective and replicable strategies that
developing countries have adopted, or could adopt, to improve their public
procurement systems; and

vii) agovernment procurement agreement (GPA) is unavoidably about market access.?

It was al so recognised that in order to take the TGP agendaforward, it is necessary that
the following questions be addressed:

i) What exactly isthe value of transparency in government procurement?

i) What isactually needed for effective transparency, what doesit entail and what are
the options in so far as there are options?

iii) What can amultilateral agreement do to achieve transparency?

iv) How can transparency be used to further a sovereign development agenda for
developing nations?

Thisreport isthe outcome of this brainstorm meeting. (The workshop participants and
reviewers of thisreport are acknowledged in Annex B.)

2.PROCUREMENT FUNDAMENTALS

2.1 What isProcurement?

Procurement may be defined asthe processwhich creates, manages and fulfils contracts
relating to the provision of supplies, services or engineering and construction works,
the hiring of anything, disposals and the acquisition or granting of any rights and
concessions. If procurement isindeed a process, it can be documented as a succession
of logically related actions occurring or performed in adefinite manner which culminates
in the completion of amajor deliverable or the attainment of a milestone. Processesin
turn are underpinned by methods (i.e. adocumented, systematically-ordered collection
of rulesor approaches) and procedures (i.e. theformal stepsto betakenin the performance
of aspecific task, which may be evoked in the course of aprocess), which areinformed
and shaped by the policy of an organisation. Methods and procedures can likewise be
documented and linked to processes (Watermeyer, 2004c).

Procurement activities commence once the need for procurement isidentified and end
when the transaction is completed. There are six principal procurement activitiesand a
number of generic steps that need to be taken to proceed from one activity to another
(Pautz et al, 2003). These generic steps may be categorised as either inputstowardsthe
attainment of a milestone within the procurement process or procedural milestones
which require decisions or approvalsin order to proceed to the next step (see Figure 1).
Not all these stepswill necessarily berequiredin aparticular procurement. At the same
time, some of them may need to be adapted to accommodate procedures associated with
e-procurement, e.g. online price quoting and reverse auctioning (Ozorio de Almeida,
2004).
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A procurement system comprises processes (see Figure 1), which are underpinned by
methods and procedures, which in turn are informed and shaped by the operational
policy of an institution.

2.2 Goalsfor Procurement

A recent analysis of the most frequently encountered goals for procurement identified
nine goalsfor government procurement systems (Schooner, 2002) (see Table 1).® These
goals may in turn be categorised as those relating to good governance (primary goals)
and those relating to the use of procurement to promote social, national agendas and
sustai nable development objectives (secondary or non-commercial objectives).

Tablel: Mogt frequently encountered goalsfor gover nment

procurement systems (after Schooner, 2002)

Systemic goal Thinking behind systemicgoal

Competition The government receivesits best value in terms of price, quality
and contract terms and conditions through competition.

Integrity (rules of | Bribery, favouritism or unethical behaviour have no placeina

conduct for procurement system.

those engaged in | Tenderers should compete solely upon the merits of their

procurement) demonstrated capabilities and the quality and price of their offers
rather than their influence on government officials.

Transparency Businessis conducted in an impartial and open manner.

Efficiency The least amount of resources is spent in the process of

(administrative | procuring what is needed. The ideal system is one that employs

and transactional | the fewest possible people to procure.

efficiency)

Customer Please the end user.

satisfaction*

Best value (value | Getting the best deal or bargain for the public’s money.

for money)

Wealth Use procurement as aleverage or avehicle of wedth e.g. to

distribution support domestic firms and small businesses or target contractors

located in specific geographical areas of high unemployment.

Risk avoidance

Avoid unduerisk e.g. filter out undesirable or incompetent
contractors, alocate risks to the party most able to manage the
risk, make provision for termination in the event that the
contracted item isno longer required.

Uniformity

Should al government entities procure in the same way,
transactions become routine, officials are trained more easily and
can readily move between departments during their careers,
tenderers only have to learn one system in order to do business
with government.

*Customer satisfaction is frequently linked to flexibility within the procurement system.
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Establish what is
to be procured

Decide on
procur ement
strategies

Prepare broad scope of work for procurement
Estimate financial value of proposed procurement

Obtain permission to start
with the procur ement
Dr ocess

Establish applicable preferential  procurement
policy

Establish contract and pricing strategy

Establish targeting strategy

Establish procurement procedure
-

]

Prepare procurement documents

Obtain approval for
procurement strategies that
areto be adopted

Obtain approval for
procurement documents

Invite contractors to submit tender offers or
expressions of interest

Confirm that budgetsarein

Solicit tender Receive tender offers or expressions of interest place

offers Evaluate expressions of interests
Prepare evaluation report on short listing process
Invite tender offers from short list

Confirm short-list

Open and record tender offers received
Determine whether or not tenders offers are

complete
Determine whether or not tender offers are
Evaluate tender responsive Confirm recommendation
offers Evaluate tender submissions Oonetvaélnjgcilgnt?e tg,?tder
Perform arisk analysis. N

Prepare a tender evaluation report

Notify successful tenderer and unsuccessful
tenderers of outcome
Compile contract document

Formally accept tender
offer

Award contract

‘ Capture contract award data

Administer contract in accordance with the terms

Administer e
and provisions of the contract
contracts and
confirm - - - Capture contract
compliance with Ensure compliance with requirements completion/ter mination
data

requirements

“igure 1: Generic procurement activities, associated
steps and internal controls
(Water meyer, 2004c)

PROCEDURAL MILESTONE
(CONTROL POINT)

A study undertaken for the European Community in 1995 citesfive principle domestic
(asdistinguished from foreign policy) socio-economic or political functionswhich public
procurements may be used to achieve, in addition to obtaining the required goods,
services or works (McCrudden, 1995). These are:

i) to stimulate economic activity;

i) to protect national industry against foreign competition;

iii) to improve the competitiveness of certain industrial sectors;

iv) toremedy regional disparities;

V) to achieve certain more directly social policy functions such asto:
a) foster the creation of jobs;
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b) promotefair labour conditions;

¢) promote the use of local labour;

d) prohibit discrimination against minority groups;

€) improveenvironmental quality;

f) encourage equality of opportunity between men and women; or
g) promotetheincreased utilisation of the disabled in employment.

Thislist comprehensively captures the main thrusts of socio-economic objectives that
are commonly pursued by both developed and devel oping countries.

On the other hand, the procurement challenges flowing out of the Earth and World
Summitsareto utilise procurement, without prejudicing international trade principles, to
attain secondary objectives pertaining to (Watermeyer, 2004a):

i) thealleviation and reduction of poverty;

i) minimising the harmful effects of development on thelocal environment;

iii) the establishment and strengthening of indigenous building materials;

iv) the promotion of construction technologies that increase employment; and

v) the promotion of the increased use of environmentally sound goods, building
materials and construction technologies.

Governments establish their procurement systems and policies either explicitly or
implicitly around goals. Such goals may be used as the point of departure for the
development of regulations or form part of thelegislation itself. For example, the goals
associated with the first nation-wide non-binding regulation in China, the Interim
Measures for the Administration of Government Procurement (1999), were to unify
legidation andtoforgean open, just and fair framework for procurement (Liu, 2004). The
Constitution of the Republic of South Africa(Act 108 of 1996), requiresthe government
procurement system to be fair, equitable, transparent, competitive and cost effective
(Watermeyer, 2004b).

Similarly, secondary objectives regulating procurement may be expressed in law or in
policy. For example, the Constitution of the Republic of South Africa(Act 108 of 1996)
establishes South Africa’s preferential procurement policy and the Preferential
Procurement Policy Framework Act (Act 5 of 2000) establisheshow such apolicy isto
beimplemented (Watermeyer, 2004b). InIndia, there are policiesin place which permit
“purchase preferences’ (i.e. allowing public sector units who compete with the private
sector to revise their prices downwards where their tenders are within 10 per cent of a
large private sector unit) and reserve alarge number of products for production by small
scale firms and provide for price preference in favour of small-scale firms (Debroy and
Pursell, 1997; Srivastava, 2003). In Malaysia, procurement policy supports the National
Development Policy, which seekstoimprove the economic participation of the Bumiputerat
and to make them equal partners of devel opment in the country (Nambiar, 2004).

2.3 Generic Procurement Proceduresand M ethods

A recent analysis of the World Bank procurement procedures, WTO's Government
Procurement Agreement, the UNCITRAL Model Law on the Procurement of Goods,
Construction and Services complete with a guide to enactment, the current European
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Uniondirectivesand anumber of South African procurement procedures haveindicated
that (Watermeyer, 2004c):

i) thereareeight generic procurement procedures associated with procurements other
than those relating to disposals and e-procurement (see Table 2);°

i) there arefour generic evaluation methods (see Table 3); and

iii) eligibility criteriacan form part of aprocurement procedure.

Not all these procurement procedures are necessarily appropriate to the procurement of
supplies, services and engineering and construction works under all circumstances.
These procedures facilitate the solicitation of tender offersi.e. the activities and sub-
activities associated with “ solicit tender offers’ activity shownin Figure 1.

Table2: Generic procurement procedur es(Water meyer, 2004c)

Procedure Description

Negotiated Tender offersare solicited from asingletenderer.
procedure

Nominated Tenderersthat satisfy prescribed criteriaare admitted to an
procedure electronic database. Tenderers are invited to submit tender

offers based on search criteria and their position on the
database. Tenderers are repositioned on the database upon
appointment or upon the submission of atender offer.

Open procedure

Tenderers may submit tender offersin response to an
advertisement by the organisation to do so.

procedure using
the two-envelope
system

Quadlified A call for expressions of interest is advertised and thereafter

procedure only those tenderers who have expressed interest, satisfy
objective criteriaand who are selected to submit tender offers,
areinvited to do so.

Quotation Tender offers are solicited from not less than three tendersin

procedure any manner the organisation chooses, subject to the
procedures being fair, equitable, transparent, competitive and
cost-effective.

Proposal Tenderers submit technical and financia proposalsin two

envelopes. The financial proposal is only opened should the
technical proposal be found to be acceptable.

Proposal Non-financial proposalsare called for. Tender offersarethen

procedure using | invited from those tenderers that submit acceptable proposals

the two-stage based on revised procurement documents. Alternatively, a

system contract is negotiated with the tenderer scoring the highest
number of evaluation points.

Shopping Written or verbal offersare solicited in respect of readily

procedure available supplies obtained from three sources. The supplies
are purchased from the source providing the lowest price once
itisconfirmed inwriting.
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It is also possible to use an online price and reverse auction techniques to purchase
certain categories of supplies such as commodities. In the reverse auction method,
tenderers submit prices though the web and are provided with information on other
tenderers. Each tenderer is allowed to reduce his tendered price competitively with
others during the auction and the one offering the lowest price at apre-agreed end time
for the auction will bethe one awarded the contract (Ozorio de Almeida, 2004).6

Table3: Generictender evaluation methods(Water meyer, 2004c)
Method Procedure
Method1: | 1) Rank tender offersfrom the most favourableto the least
Financia favourable comparative offer.
offer 2) Recommend highest ranked tenderer for the award of the contract,
unless there are compelling and justifiable reasons not to do so.
Method 2: 1) Scoretender evaluation pointsfor financial offer.
Financia 2 Confirmthat tenderersareeligiblefor the preferences claimed and
offer and if so, scoretender evaluation points for preferencing.
preferences | 3 Calculate total tender evaluation points.

4) Rank tender offersfrom the highest number of tender evaluation
points to the lowest.

5 Recommend tenderer with the highest number of tender evaluation
points for the award of the contract, unless there are compelling
and justifiable reasons not to do so.

Method3: | 1) Scorequality, rejecting all tender offersthat fail to scorethe
Financia minimum number of pointsfor quality stated in thetender data, if
offer and any.

quality 2) Scoretender evaluation pointsfor financia offer.

3) Cadculatetotal tender evaluation points.

4) Rank tender offersfrom the highest number of tender evaluation
points to the lowest.

5 Recommend tenderer with the highest number of tender evaluation
points for the award of the contract, unless there are compelling
and justifiable reasons not to do so.

Method 4: | 1) Scorequdlity, rejecting all tender offersthat fail to scorethe

Financia minimum number of pointsfor quality stated in the tender data, if

offer, quality any.

and 2) Scoretender evauation pointsfor financia offer.

preferences | 3 Confirmthat tenderersare eligiblefor the preferences claimed, and
if so, scoretender evaluation points for preferencing.

4) Caculatetota tender evaluation points.

5 Rank tender offersfrom the highest number of tender evaluation
points to the lowest.

6) Recommend tenderer with the highest number of tender evaluation
points for the award of the contract, unless there are compelling
and justifiable reasons not to do so.
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Disposals, on the other hand, may be undertaken using one of following procedures:

i) the negotiated procedure as described in Table 2;

i) the open procedure as described in Table 2;

iii) the qualified procedure as described in Table 2; or

iv) public auction, i.e. the advertising and displaying of items and assets that are to be
auctioned prior to their auction sale.

Eligibility criteriain theform of attaining aminimum quality score can provideasimple
and cost-effective alternative to the scoring of quality in tender submissions in
professional service contracts. In this procedure, the scoring of quality is merely to
establish that the tenderer is capable of providing the work and to reject the tender
submissions of those who fail to attain the threshold score. Thereafter, the tender offers
can be evaluated on the basis of price or price and preference.

Combinations of the generic procedures and methods outlined in Tables2 and 3, with or
without eligibility criteria, can be used to simulate most international procurement
procedures and methods applicable to supplies, services and works as illustrated in
Figure 2 (see aso annex B of SANS 294, 2004). They provide organisationswith awide
range of procedures and methodsincluding thosethat require ameasure of discretionin
making procurement decisions, thus allowing ‘global resolution’ or ‘reformation’ in
procurement methods and practices referred to by Rege (2001) in order to attain best
value procurement outcomes.”

Quiality (i.e. totality of featuresand characteristics of aproduct or servicethat bear onits
ability to satisfy stated or implied needs) can be addressed in procurement using one of
the methods outlined in Table 4 under the circumstances that are indicated therein.

PROCUREMENT
PROCEDURE (See
Table3)
METHOD FOR
EVALUATING Negotiated procedure
International SUBMI SSIONS (See "
procurement Table4) Nominated procedure o
procedure referenced Method 1: Financial Open procedure Eligibility
in World Bank, offer — criteria
UNCITRAL and = "Method 2: Financid _I_ Qualified procedure _I_ contained
World Trade mmm | offer and preferences Quotation procedure in Tender
Organisation Method 3: Financial Data
documents offer and quality Proposal procedure
Method 4: Financial using the two-envelope
offer, quality and system
preferences Proposal procedure
using the two-stage
system
Shopping procedure
Figure2: Relationship between international procurement procedures and the generic methods

(Water meyer and Jacquet, 2004)
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Table4: Methodsfor addressing quality in procurement
(Water meyer and Jacquet, 2004)

Method Description of method

Specifications Specify the full and unambiguous requirementsin the
scope of work of aprocurement document.

Lifecyclecosting Take cognisance of whole-life costing in the financial

evaluation of tender offers.

Qualified procedure Make use of the qualified procurement procedure (see
Table 2) and ensure that respondents who are invited to
submit tender offers are suitably qualified to do so.

Eligibility criteria Introduce quality into the eligibility criteriafor the
submission of tender offers or for the attainment of a
minimum scorein termsof specified quality criteriafor
tender offers to be evaluated.

Undertakings at Require tenderers to submit plans for monitoring and

tender stage applying quality management principlesin the
performance of their contracts.

Preference Establish a category of preference for quality in the

evaluation of tenders.

Evaluation criteria Evaluate specified quality criteriaasanintegral part of
the tender offer.

2.4 Addressing Secondary Objectivesin a Procur ement System

Secondary or non-commercial objectives can be categorised in terms of obligations
placed on tenderers or successful contractors astabulated in Table 5. Thefocus of each
of thefour typesdescribed in Table 5isdifferent. The Typel and |1 category (structure/
interna workings of the contracting entity) typically focuses on the structure and internal
workings within the company immediately prior to the commencement of the contract
and for the duration of the contract. The Type |1l category (outsourcing) on the other
hand, focuses on undertakings that targeted enterprises and/or labour will be engaged
in economic activities in the performance of the contract and the monitoring thereof,
while Type IV (nominated deliverables) uses procurement to |everage socio-economic
benefits (Watermeyer, 20044).
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Table5: Classification of secondary objectivesin ter msof obligationsplaced on
tenderer g/successful tenderer s(Water meyer, 2004a)
Type Obligationplacedon | Examplesof obligations
tender er/successful
# |Descriptor contractor
| | Structureof | Satisfy nominated Have acompany profile (e.g. equity
the requirements to be ownership/control/operational
contracting | eligiblefortheaward | responsibilities/size) that satisfies
entity of acontract or a prescribed criteria
preference.
Il | Interna Satisfy nominated Have a company staffing structure that
workingsof | requirementsto be satisfies prescribed criteria.
the eligiblefor theaward | Establish and maintain adrug free
contracting | of acontract or a workplace.
entity preference; or Bein good standing with tax collection
undertake to authorities.
implement certain Implement apolicy and programme of
work place actions equal employment opportunity on the
during the grounds of race/gender/disability.
performance of a Provide conditions of employment
particular contract. more favourable than those provided
forinthelaw.
Embrace environment friendly
technologies and/or practices.
Il | Outsourcing | Provide business Subcontract a portion of the contract
and/or employment to targeted enterprises.
opportunities to Engage targeted enterprises and/or
target groups targeted labour in the performance of
through activities the contract.
directly related to a Enter into joint venture with targeted
particular contract. enterprises at prime or subcontract
level.
IV | Nominated Undertake to Participate in acountry’s economy to
deliverables | provide specific the extent that the sum total of all
deliverables, which commercial/industrial activity equalsor
may berelated or exceeds amonetary value over a
unrelated to a period of time.
particular contract. Develop human resources, e.g. by
assisting in tertiary and other
advanced training programmes, inline
with key indicators.
CcUTs™
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Several models for public sector procurement interventions, based largely on country
specific procurement regimes and requirements, have evolved (Watermeyer, 2000). These
can be broadly categorised asfalling into one of four generic schemesindicatedin Table
6, which inturn can be subdivided into one of the nineimplementation methodsidentified
by the Public Procurement Research Group (Arrowsmith et al, 2000) to promote non-
commercial objectivesastabulatedin Table7.

Table6: Generic schemesfor using procurement to attain socio-economic

obj ectives (Water meyer, 2004a)

SchemeType

Description

Reservation

Contracts or portions thereof are reserved for contractors who

satisfy certain prescribed criteria e.g. contractors who:

e areowned, managed and controlled by atarget population
group;
are classified as being a small business enterprise;
have equity ownership by companies with prescribed
characteristics; or

e arejoint ventures between non-targeted and targeted joint
ventures.

Preferencing

Although all contractors who are qualified to undertake the
contract are eligible to tender, tender evaluation points are
granted to those contractors who satisfy prescribed criteria or
who undertake to attain specific goalsin the performance of the
contract.

Indirect

Procurement strategies and requirements are used to promote
policy objectives by constraining the manner in which the
procurement is delivered or by being used to generate offsetsin
parallél to the procurement. E.qg. specificationsrequirethat work
associated with the contract is undertaken in a manner that
supports policy objectives or offsets whereby undertakings
such as the provision of bursaries, participation in an economy,
the provisions of community centres etc that are unrelated to
the procurement itself are, in order to secure the contract,
committed to.

Supply sde

Supply side measures are provided to targeted enterprises to
overcome barriersto competing for tenders or for participating
in procurements within the supply chain, e.g. access to bridging
finance and/or securities, mentorship, capacitation workshops
etc.
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Table7: Methodsused toimplement policiesrelating to secondary obj ectives
(Water meyer, 2004a)

SchemeType | Methods Actionsassociated with themethod

Reservation |#1 Set asides Allow only enterprises that have
prescribed characteristics to compete for
the contracts or portions thereof, which
have been reserved for their exclusive
execution.

#2 Quadlification Excludefirmsthat cannot meet aspecified

criteria requirement, or norm, relating to the policy
objectivefrom participation in contracts
other than those provided for in the law.

#3 Contractual Make policy objectives a contractual

conditions condition, e.g. afixed percentage of work
must be subcontracted out to enterprises
that have prescribed characteristics or a
joint venture must be entered into.

#4 Offering back Offer tenderersthat satisfy criteria
relating to policy objectives an
opportunity to undertake the whole or
part of the contract if that tenderer is
prepared to match the price and quality of
the best tender received.

Preferencing|#5 Preferencesat the | Limitthenumber of suppliers/service
short listing stage | providers who are invited to tender on the
basis of qualifications and give a
weighting to policy objectives along with
theusual commercial criteria, such as
quality, at the short listing stage.
#6 Award criteria Give aweighting to policy objectivesalong
(tender evaluation | withtheusual commercial criteria, suchas
criteria) price and quality, at the award stage.
Indirect #7 Product/service State requirements in product or service
specification specifications, e.g. by specifying labour-
based construction methods.

#8 Dedgnof Design specifications and/or set contract

pecifications, termsto facilitate participation by

contract conditions | targeted groups of suppliers.

and procurement

processes to benefit

particular contractors

Supplyside |#9 General assistance | Provide support for targeted groups to
compete for business, without giving
these parties any favourable treatment in
the actual procurement.
CcUTs™
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Concerns regarding the undermining of primary procurement (good governance)
objectives are invariably expressed whenever procurement is used as an instrument of
socio-economic policy. Typically the concerns raised revolve around the risk of the
following occurring when implementing apreferential procurement policy (Watermeyer,

20043):

i) lossof economy and inefficiency in procurement;

ii) theexclusion of certain eligible tenderersfrom competing for contracts;

ii) thereduction in competition;

iv) unfair and inequitable treatment of contractors;

v) lack of integrity or fairness;

vi) lack of transparency in procurement procedures; and

vii) failureto achieve secondary procurement objectivesthrough the procurement itself.

It should be noted that these risksrel ate to the compromising of aprocurement system’s
good governance objectives.

Type IV (nominated deliverables) secondary objects that are unrelated to a particular
contract (offsets) are extremely difficult toimplement in amanner which doesnot violate
most of the abovementioned concerns, particularly if obligations extend beyond the
procurement contract period. Accordingly, these secondary objectives are considered
from the outset to compromise primary procurement objectives.

Typell (internal workings of the contracting entity) can beimplemented on acompliance/
non-compliance basis. Thosethat require implementation on abasis other than this can
beimplemented in the same manner as Typel and Typelll objectives. TypelV secondary
objectivesthat relate specifically to contracts, similarly can beimplemented either ona
compliance/non-compliance basis or in the same manner as Type| and |11 objectives.

Watermeyer (2004a) performed arisk assessment based on AS/NZS 4360:1999 (Risk
Management) on the implementation of a preferential procurement policy which has
objectivesthat can be realised by creating a demand for services and supplies from, or
to secure the participation of, targeted enterprises and targeted labour (Types| and 111
secondary objectives with respect to Table 5), using the first eight methods listed in
Table 7 (see Table 8). Hisanalysisindicated that the methodswhich relate to preferencing
at the short listing stage and award (tender evaluation) criteria, whilst not guaranteeing
that socio-economic objectiveswill be met, are the methods that are most likely not to
compromiserequirementsfor asystem which hasfair, equitable, transparent, competitive
and cost effective good governance goals, if appropriately managed.?2 The analysis
furthermore indicated that method 3 (contractual conditions), method 7 (product/
description specification), and method 8 (design of procurement to benefit particular
contractors) have the potential under certain circumstancesto satisfy primary objectives
while method 1 (set asides), method 2 (qualification criteria), and method 4 (offering
back) are most likely to compromise such objectives.
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Table8: Probability of therisk being managed within acceptablelimitsin most
procurementswherelabour and enterprisesaretar geted
(Typel and 111 secondary obj ectives) (Water meyer, 2004a)
Method of policy implementation (see Tables 6 and 7)
Reservation Preferencing Indirect
scheme scheme scheme
2
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Sl |8 | g g |2 ° 5 as
n = =1 o Q — .0 Q=
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Sl2|& |2 o ° |80 S§o520
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s/ S|5|s | B2 S |82 |gfsgTg
n|&|o|o| &2 Z |85 |05538%
ol e | e .. D | .. DS O
Risk to be managed S99 |E| 92 | ¢ |§583|8885¢28
Loss of economy and
inefficiency in procurement 313 (2 |1 1 1 2 2
Exclusion of qualified tenderers
from competing for tenders 31312 |- - 1 2 2
Reduction in competition 213 |12 |2 1 1 2 2
Unfair and inequitable
treatment of contractors 31312 |3 1 1 2 2
Lack of integrity or fairness 212 |1 |2 1 1 1 2
Lack of transparency in
procurement procedures. 1(1 |1 |2 1 1 1 1
Failure to achieve secondary
procurement objectives
through procurement 212 |1 |2 2 2 1 2
L egend 1 = Favourable outcome will probably occur in most circumstances.
2 = Unfavourable outcome might occur.
3 = Unfavourable outcome likely in most circumstances.

Tender eval uation points can be granted using one of three methods outlinedin Table 9.
Methods 1 and 2 are objective and require no subjective judgments to be exercised in
the quantification of the preference. The evaluation in these methods merely needsto
determine whether or not thetenderer iseligiblefor apreference. Method 3 may, onthe
other hand, depending upon how it isformulated, require subjective judgment to arrive
at the quantum of the preference unlesstenderers are required to quantify the goal sthat
they offer in auniform and objective manner.
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Table9: Methodsfor grantingtender evaluation points(Water meyer, 2004d)

Method | Methodology Example

1 Award afixed number of points for Have an enterprise profile that satisfies
attaining aspecificgoal. prescribed criteria, e.g. criteriarelating

to its geographic location, status as a
small or medium enterprise (SME) and/
or company profile (ownership,
operational responsibilities and control,
or acombination thereof, by
marginalized population groups).

2 Award a variable number of points Undertake to marshal and structure
in proportion to the degree to which resources to perform the contract in
atenderer responds to a particular such amanner that the quantum of
god (i.e. in proportion to the expenditureincurred on the engagement
quantum offered). of defined target groups (Iabour and/or

enterprises) equalsor exceedsagiven
percentage of the contract value.

3 Award points on a comparative Undertake to set aside a percentage of
basis in terms of which the best payroll for the training of employees
offer received scoresthe maximum who fall within defined target groups,
number of alotted points; the worst e.g. people with disabilities, women or
offer scores no points; and the youth.
remaining offersare scored between Undertake to provide community
these limits. facilitiesor provide skillstraining,

bursaries and business opportunities to
targeted communities.
3. TRANSPARENCY INPROCUREMENT

31

Under standing Transpar ency in the Procurement Context

A transparent procurement system is seen to (OECD, 2003; Arrowsmith, 2003, and
Fenster, 2002):

i) provide best value for money though increased competition and good economic
governance;

i) improve the performance of industry and local markets,

iii) improve the global competitiveness of local industries;

iv) improve accessto marketsfor small and medium enterprises;

i) provide ameansfor combating bribery and corruption;

i) enhance accountability and public confidence;

i) minimise covert discrimination at theinvitation, evaluation and execution stage;

iv) assist conscientious officialsto resist pressures from their political masters seeking
to depart from their “own” policiesfor reasons of political expediency; and

v) minimisetheconcealing of not just discriminatory behaviour but also other illegitimate
conduct, including corruption and patronage.
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OECD (2003) points out that “the conduct of government procurement involves a
sequence of procedural steps that provide opportunities at different levels for
transparency and open decision-making”. Evenett and Hoekman (2003) consider a
procurement system to be transparent if:

i) theterms upon which the procurement process are to be conducted and the criteria
upon which any decisions are to be made are properly documented and made widely
available;

i) theeventual procurement award decision, and where appropriate, any intermediate
decision, ismade publicly available asare the reasons given for these decisions; and

iii) it is possible to verify that the documented procedures and criteria were indeed

applied.
Transparency is maintained through (Schooner, 2002):

i) thepublishing of statutes, regulations, policiesand rulesthat define the procurement
process;

i) publicly announcing government’s requirements;

iii) articulating in every solicitation how tenders will be evaluated,;

iv) notifying all of the unsuccessful tenderers (and members of the public who request
theinformation) which tenderer received the award and for what amount;

V) thedebriefing of unsuccessful tenderers and explaining to them how all of therules
and regulations were followed,;

vi) the provision of protest procedures, where independent third parties can review all
of the agency records; and

vii) the employment of appropriate oversight to audit agency actions.

From theforegoing, itisclear that atransparent procurement system is characterised by
the documentation of clear rules and the meansto verify that those ruleswere followed
(Westring and Jadoun, 1996 and Watermeyer, 2004c). Discretionary systems whereby
tender committees or tender boards have the powersto decide on procurement processes
and the manner in which tenders offers are to be adjudicated are not transparent asthey
fail to satisfy the Evenett and Hoekman criteria for transparency. The role of tender
committeesin atransparent procurement system should beto evaluate tendersin terms
of published criteria and to confirm that the documented processes and procedures
were adhered to.

It should be noted that the Evenett and Hoekman criteriado not preclude the application
of preferential procurement policies. It ispossibletoimplement preferential procurement
policiesin atransparent manner (Watermeyer, 2000 and 20043).

The WTO's dispute settlement mechanism (DSM) is based on the presumption that a
violation of an obligation would have an effect on the trade of Members. Accordingly,
the WTO's Dispute Settlement Understanding (DSU) uses compensation or retaliatory
measures to correct hon-compliance. Recourse to the DSU cannot challenge how a
procurement authority has handled a specific procurement or overturn acontract decision.
In the absence of commitments on market access, the role of the DSU in a potential
multilateral TGPA would belimited to that of areview body, which could examineif the
transparency commitments have been complied with (Shingal, 2004).
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A transparent procurement system allows challenges to be made and ruled on in terms
of an adjudication procedure, which, if upheld, can be readily translated into
compensation in the form of reasonable costs associated with the preparation and
submission of atender (Watermeyer, 2004d). (See Annex C)

3.2Improving Transparency within a Procurement System

Transparency, in anutshell, needsto answer the basic questions: Hasfull informationin
termsof thecriteriathat apply in the procurement process been disclosed and applied in
the procurement process?

Transparency in procurement can be improved upon through:

i) thecapturing of key information in an el ectronic data base and the use of web-based
information technology to publish information on procurement opportunities and
awards of contracts (Ozorio de Almeida, 2004);

i) theharmonising of procurement processes, procedures and methodswithin acountry
(World Bank, 2003 and Watermeyer, 2004b);

i) standardisation of procurement documentation (World Bank, 2003 and Watermeyer,
2004c); and

iv) the introduction of challenge procedures in the form of adjudication where
procurement processes, procedures and methods are comprehensively documented

(Watermeyer, 2004d).

4. STANDARDISING PROCUREMENT PROCESSES, PROCEDURES AND
METHODS

ISO/IEC Guide 2° defines a standard as a “document, established by consensus and
approved by a recognised body that provides for common and repeated use, rules,
guidelines or characteristics for activities or their results, aimed at the achievement of
the optimum degree of order in a given context”. Given that procurement is a process
comprising methods and procedures, it is surprising that there are no international or
national standards for procurement, other than those recently published by Standards
South Africa (See Annex D), despite the demand being expressed by members of the
International Standards Organisation (ISO) and their partners in a recent survey for
standards relating to management systems in fields such as governance (Watermeyer,
2004c).x

Standard procurement procedures and methods cannot be developed in isolation from
the goals (objectives) that are established for aprocurement system. For example, SANS
294, Construction Procurement Processes, Proceduresand Methods (2004) (see Annex
D), provides rules for a procurement system that are fair, eguitable, transparent,
competitiveand cost effective. Implicit intheformulation of theserulesarethe qualitative
system performance requirements set out in Table 10.

The goals and associated qualitative performance requirements contained in Table 10
apply to both public and private sector.™ International and national standards devel oped
interms of annex 3 of the WTO Technical Barriersto Trade Agreement, such as SANS
294, are developed in a transparent manner by both the private and public sectors.
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Accordingly, procurement standards devel oped in terms of this agreement can be adopted
by both public and private sectors.

It may be argued that those wishing to do businesswith apublic or private organisation
have to understand the organisation’s procurement culture, methods and systems in
order to successfully access business opportunities and to price risks associated with
their procurement. Accordingly, the procurement system of an organi sation may be construed
asabarrier to trade. The adoption of both the public and private sectors of acommon set of
rules, based on agreed objectives, would effectively remove thisbarrier to trade.

Standardisation, apart from removing technical barriersto trade, enables:

i) thoseengaged in procurement activitiesto perform their duties, within the confines
of their organisation’s procurement policy, in auniform and generic manner;

i) procurement documentsto be readily compiled in auniform and generic manner; and

iii) curriculato bedevel oped to capecitate those engaged inarange of procurement activities.

It furthermore allows governments to readily develop an internal procurement skills
base, which is not lost when staff moves between different departments or levels of
government.

5.DEVELOPING COUNTRY CONCERNSRELATING TOWTOPROCUREMENT
AGREEMENTS

The country papers prepared for the brainstorming meeting (see Annex A) cited a
number of concerns relating to accession to the Government Procurement Agreement
(GPA), aplurilateral agreement which has been signed by some WTO membersand is
administered by aplurilateral committee. Specific concernsincluded:

i) Eventhough the Brazilian Government isready and willing to work to forward the
issues related to transparency in GP raised during the Singapore Ministerial, it is
quiteunwilling to link market accessto thisissue. The Brazilian Government believes
that the Uruguay Round is till inconclusive and that issuesrelating to subsidiesin
developed nations' agricultural structures are unacceptable to nations that rely on
acompetitive exporting edgein agriculture commodities (Ozorio de Almeida, 2004).

i) Malaysia fears that accession to the GPA will erode their national interests,
particularly inrespect of their National Devel opment Palicy, which seeksto improve
the economic participation of Bumiputera and to make them equal partnersin the
development of the country and government’srole in stimulating local industries
(Nambiar, 2004).

i) India'sbiggest problem lieswith “national treatment” regquirement as preferences
and reservation schemes are in place for small and indigenous businesses
(Srivastava, 2003).

iv) South Africa's concerns centre on the possibility that accession will preclude
government from applying preferences on the basis of national priorities, including
black economic empowerment, and may supplant smaller less competitive suppliers.
(Thisconcernis compounded by the fact that South Africanegotiated the Uruguay
Round on the basis of “developed” nation status.) (Watermeyer, 2004b)
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Table10: Qualitative system performancerequirements
based on identified system objectives

System
objective

System requirement

Fair

The process of offer and acceptance within the procurement system isto be

conducted:

i) impartialy without abias, i.e. in amanner which favours or seemsto
favour one tenderer or in amanner which is seen as supporting one
tenderer to the detriment of another; and

ii) inamanner which affords tendererstimely accessto the sameinformation.

The procurement system provides for a challenge procedure which resultsin

atenderer being compensated for his cost of tendering if it is determined that

abreach in the procurement system resulted in the contract not being
awarded to such tenderer.

Equitable

The terms and conditions under which the work associated with the

procurement is provided does not contain unreasonable provisions, which

could, unfairly, prejudice the interests of any party.

The only grounds for not awarding a contract to a tenderer who satisfies all

the terms and conditions of the tender are that the tenderer:

i) isunder restrictions to do business with the organisation as a result of
prior corrupt and fraudulent practices;

il) doesnot have the capability or capacity (or both) to perform the contract;

iii) isnotin good standing insofar as statutory obligations (e.g. taxes) are
concerned; and

iv) may not be able to perform the contract in the best interest of the
organisation owing to conflicts of interest.

Transparent

The procurement system is such that:

i) the terms upon which the procurement processiis to be conducted and

the criteria upon which any decisions are to be made are properly

documented and communicated to both tenderers and those responsible

for the processing of tender offers;

the eventual procurement award decision, and where appropriate, any

intermediate decisions, ismade publicly available asare thereasons given

for these decisions;

iii) the reasons given for decisions are made known to the tenderers; and

iv) itispossibleto verify that the documented procedures and criteria were
indeed applied.

i)

Competitive

The procurement system provides for appropriate levels of competition to
ensure that cost effective and best value procurement outcomes are attained.

Cost
effective

The procurement system is standardised as far as possible and provided
with sufficient flexibility to facilitate the attainment of best value
procurement outcomes in terms of quality, timing and price, using the least
amount of resources necessary to effectively manage and control the
procurement process.

Attainment
of secondary
(non-
commercia
objectives)

The procurement system may incorporate measures to promote objectives
associated with a preferential procurement policy provided that:

i) such measuresdo not exclude qualified tenderers from competing for the
award of contracts and are fair, equitable, transparent, competitive and
cost effective; and

any deliverable or preferencing criteria associated with such procedures
are measurabl e, quantifiable and monitored for compliance.

i)
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Rege (2001) citesthe reluctance of developing countries to accede to the GPA as:

i) negligible benefits of membership;

i) GPA membership isunnecessary for development of regional trade;

iii) developed countries are likely to be the main beneficiaries of developing country
membership; and

iv) policy changesarerequired by GPA membership, particularly thoserelating to price
preference.

Shaheen (2004) has explored the likely responses of devel oping countriesto apossible
multilateral Transparency in Government Procurement Agreement (TGPA). He points
out that there are numerous reasons that reinforce devel oping nation resistance to such
aTGPA. Three of the many reasons are:

i)  Membership of the Agreement will bring about only marginal export gainsfor them.
Themajor gainswill accrueto the devel oped countries’ manufacturing and service
industries that are able to take advantage of the improved access to developing
country markets under the Agreement.
i) Thereisapotential for the devel opment of regional trade among devel oping countries
inthe procurement sector. However, for the devel opment of thistrade, membership
toaTGPA isnot necessary asliberalisation measuresin such regard can be managed
at theregional level.
iii) For most devel oping countries, the efficiency gains to procurement agencies from
the application of the Agreement may not be significant in view of the following:
a) The purchase of goods through tenders is widely prevalent on large capital
projects as well as those requiring ongoing service and ‘ spillover business'.

b) Governments within developing and least developed nations already claim to
follow transparency protocols as outlined by the World Bank and international
financial institutionswhose member nationsfund devel oping country projects.
Hence, thereislittle perceived benefit to signing onto another agreement which
would require additional upfront costs in infrastructure and training of civil
servants to manage such a system.

6.MODEL SFOR GOVERNMENT PROCUREMENT SYSTEMS

6.1 Different M odelsfor Gover nment Procur ement

In India, Article 298 of the Constitution of India authorises the Central and the State
governments to contract for goods and services and also requires the executive to
protect the fundamental rights of all citizens to be treated equally (while soliciting
tenders), but beyond that it does not provide any guidance on public procurement
principles, policies or procedures (World Bank, 2003). Section 217 of the Constitution of
the Republic of South Africa, on the other hand, establishes the primary and broad
secondary procurement objectivesin South Africaasindicated in Table 11. The policy
for the“ good governance” aspects of procurement, which iscapturedin Section 217(1),
establishes a comprehensive framework for procurement that is consistent with
international norms and standards. These requirements shape procurement procedures
and practices (see Table 10). Section 217(2) establishes South Africa’s preferential
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procurement policy in that it provides for a preferencing scheme and measures to be
taken to protect or advance persons disadvantaged by unfair discrimination. Section
217(3) of the Constitution establishes the manner in which South Africa's preferential
procurement policy isto beimplemented, namely that national |egidation must prescribe
a framework within which the preferential procurement policy must be implemented
(Watermeyer, 2004b).

Table11: Public procurement objectivesin South Africaas
contained in theconstitution

Objective Reference

Primary Procurement system isto befair, equitable, Section 217 (1)
transparent, competitive and cost effective.

Secondary | Procurement policy may providefor: Section 217 (2)

a) categories of preference in the allocation of
contracts; and

b) the protection or advancement of persons, or
categories of persons, disadvantaged by
unfair discrimination.

The practice of the World Bank to separate consulting services from the provision of
general services, supplies and construction works and to provide model bidding
documentsisreflected in the regulatory practices of Ecuador (Moncayo, 2004).

The country papers prepared for the Brainstorming Session indicate that there are
several modelsavailableto developing countriesto regul ate their procurement systems.
These may be broadly categorised as follows:

1) Centralised approach intermsof which central tender boardsor similar organisations
oversee the process, evaluate tenders and award contracts.

2 Prescriptiveapproach intermsof whichlegislation and associated regul ations detail
procedures to be followed on a decentralised basis.

3) Financial instructions, which establish minimum requirementsrel ating to expenditure
and auditing and provide no specific instructions regarding the manner in which
institutions are to conduct their procurement.

4) Framework approach intermsof which legidation establisheshighlevel requirements
and leaves it to institutions to provide the detail.

Malaysia first published its national legislation governing procurement in 1949 and
1957, Ecuador in 1976 and 1989, Brazil in 1993, South Africaduring the period 1996 to
2003 and Chinain 2001. Countrieswith ol der pieces of legislation have opted for either
acentralised or prescriptive approach. China, who has only very recently engaged in
government procurement, has opted for a framework approach, as has South Africa,
who following the abandonment of the apartheid system in 1994 has reviewed and
reformed many of itslaws.
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All authors of the country papers reported on deficiencies and shortcomingsin all the
systemsrelating to the curbing of corrupt practices. In some countries, combinations of
the approaches are pursued, e.g. procurements above a prescribed value are dealt with
in terms of the centralised approach and procurements below the prescribed value in
termsof financia instructions.

6.2 Anticorruption M easures

The authors of each country paper cited a range of measures put in place to deal with
corruption. These included:

i) The provision of an independent judicial systems, the auditing of supervision/
management systems, and the establishment of standard civil servant systems (Liu,
2004);

i) Lawsrelating to accessto information (Moncayo, 2004);

iii) The conducting of ex-post audits of government expenditureincluding procurement
by the office of an Auditor General and the establishment of commissions to
investigate offences alleged under an act designed to prevent corruption (World
Bank, 2003);

iv) Anarray of lawsrelating to corruption, reporting on corrupt practices, establishing
the office of a public protector to investigate complaints, promoting access to
information, promoting just administration, and the protection of those disclosing
information relating to corrupt practices (Watermeyer, 2004b).

The success or otherwise of al these initiatives is dependent on there being in place
comprehensive, well formulated and documented procurement proceduresthat are free
of undue discretion and subjectivity. The success rate for prosecutions is low in the
absence of such procedures.

6.3A ReplicableModel

Table 12 outlines the contents of the articles of the WTO's GPA (Watermeyer, 2004b).
These provisions cannot be readily incorporated into a developing country’s
procurement system. It is aso not easy to confirm if all the provisions have been
addressed in a particular system.

The current practice has been to encourage countries to develop their procurement
systems along the lines of the UNCITRAL Model Law on Procurement of Goods,
Construction and Services and the World Bank’s procurement guidelines (Procurement
under IBRD Loans and IDA credits and Selection and Employment of Consultants by
World Bank Borrowers). Devel oping countries are frequently exposed to World Bank’s
procurement guidelines asthey have often been required to make use of these guidelines
in Bank funded projects or been exposed to them when contemplating procurement
reformsin the wake of Country Procurement A ssessment Reports (CPARS) conducted
in response to requests for World Bank finance.
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Table12: Overview of theWTO’sGPA

discrimination

Article Outlineof provisions
I:  Scopeand Establishes the range of applicability of the Agreement,
Coverage viz, applicableto procurement, having a contract valuein
excess of athreshold, by any contractual means, including
through such methods as purchase or as lease, rental or
hire purchase, with or without an option to buy, including
any combination of products and services.
II:  Valuation of Provides the basis for determining the value of a contract
Contracts and provisions relating to the determination of whether or
not the Agreement is applicable.
I1l:  National Establishes requirements for laws, regulations, procedures
Treatmentand | and practicesto:
Non- a providefor treatment of products, services and

suppliers of any other party no less favourable than
that accorded to domestic products, services and
suppliers; and

b) ensurethat alocally established supplier is not treated
less favourably than another locally established
supplier on the basis of degree of foreign affiliation or
ownership, and locally established suppliers are not
discriminated against on the basis of the country of
production of the goods or service being supplied.

IV: Rulesof Origin

Establishes requirements for the application of common
rulesof origin.

V:  Special and Establishes concessions to accommodate the needs of
Differentia developing countries, viz, the safeguarding of their
Treatment for bal ance-of -payments position, ensuring alevel of reserves
Developing adequate for theimplementation of programmes of
Countries economic development, and promoting the establishment

or development of domestic industries and the economic
development of other sectors of the economy.

VI Technical Establishes requirementsfor the drafting of technical
Specifications specifications and the use of international and national

specifications wherever appropriate.

VII:  Tendering Establishes:

Procedures a) open tendering procedure whereby all interested

tenderers may submit tender offers;

b) selectivetendering procedure in terms of which
tendersareinvited from anumber of domestic
suppliers and suppliers of other countries to ensure
international competition in afair and non-
discriminatory manner; and

Contd...
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Article

Outlineof provisions

¢) limited tendering proceduresi.e. procedures other than
the open or selective tendering procedures.

VIII: Qudlification of
Suppliers

Establishes non-discrimination requirementsfor the
qualification of suppliers.

IX: Invitation to
Participate
Regarding
Intended
Procurement

Establishes requirementsfor invitationsto participatein a
procurement.

X:  Sedlection
Procedures

Establishes requirements for selection procedures.

XI: Time-limitsfor

Establi shes minimum time period from publication of

Documentation

Tendering and | advertisement to receipt of tender submissions.
Ddlivery
XIl: Tender Establishes requirements for language, content of

documents and responding to reasonable requests for
explanations.

XIII: Submission,
Receipt Opening
of Tenders and
Awarding of
Contracts

Establishes requirements for the submission, receipt,
opening and award of contracts.

XIV: Negotiation

Establishes requirements for and conditions under which
negotiations may be undertaken.

XV:  Limited Establishes the conditions under which limited tendering
Tendering procedures may be used.
XVI: Offsets Prohibits the imposition, seeking of or consideration of

offsetsin the qualification and selection of suppliers,
products or services, or in the evaluation of tenders and
award of contracts, unless developing countries have
negotiated for such provisions at the time of accession.

XVII: Transparency

Establishes an obligation to strive to indicate the terms
and conditions under which tenders will be solicited.

XVIII: Information
and Review as

Establishes a requirement for the publication of anotice
providing particulars of the successful tenderer after the

Regards award of a contract and to provide on request to a
Obligationsof | supplier an explanation of the reasons why the tenderer
Entities was unsuccessful.
Contd...
CcUTs™

International

Unpacking Transparency in Government Procurement / 25




Article Outlineof provisions
XIX: Informationand | Establishes requirements for each party to:

Review as a) publishany law, regulation, judicial decision,
Regards administrative ruling of general application, and any
Obligations of procedure (including standard contract clauses)
Parties regarding government procurement covered by the

Agreement and to explain to any other party its
government procurement procedures;

b) provide such additional information on the contract
award as may be necessary to ensure that the
procurement was madefairly and impartially;

c) provide to the Committee annual basic statistics on its
procurement under the Agreement.

XX: Chalenge Establishes requirements for suppliersto seek resolution of

Procedures complaints with the procuring entity and challenge
procedures for complaints to be dealt within the event of a
breach of the Agreement by a court or by animpartial and
independent review body.

XXI: Institutions Establishes the composition and functions of a Committee
on Government Procurement responsiblefor affording
parties the opportunity to consult on any matters relating
to the operation of the Agreement or the furtherance of its
objectives.

The alignment of a country’s procurement system to these models and to superimpose
financial and risk management requirementson top of theseisvery difficult. Furthermore,
these model s presuppose that the legislative approach that will be adopted will bealong
thelinesof the centralised or prescriptive approach. The modelsarenot really geared for
the more modern approach adopted by China and South Africa.

Watermeyer (2004b) has proposed a model that has the potential to be more easily
replicated, based on South Africa’'s framework approach and the recently published
South African National Standardsfor construction procurement. Thismodel isoutlined
inFigure3.

Intermsof the model:

i) Thelegidative framework should establish the procurement ends, i.e. the system’s
objectives such as those set out in Table 11. It should also link the procurement
framework to anti-corruption measures and monitoring and auditing requirements.

ii)  Theprocurement directives should establish implementation policy, which allocates
responsibilitiesasillustrated in Table 13 and identifieswhich of the options provided
for intermsof iii) are to be used and under what circumstances.

iii) The standard operating procedures are put in place through the adoption of a
national standard for procurement such as SANS 294 (see Annex D), or an equivalent
international standard should such astandard be devel oped. Such astandard should
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provide for procedures and methods that are consistent with the system’s stated
objectives (see Table 10).12

The model presented in Figure 3 may also be adopted by international organisations,
donor agencies and private sector organisations. The model can be readily located
within a supply chain management system, which comprises demand management,
acquisition management, logistics, disposal management and risk management
(Watermeyer, 2004b) and linked to challenge procedures as described in Annex C.

Establish overarching system requirements e.g. must be fair,
equitable, transparent, competitive and cost effective.

L egislative
Framework

Establish  implementation  policy,  which  allocates
responsibilities and determines which options in standards are to
be used and under what circumstances

Procurement directives

Adopt national or international standard for

Standard operating procedures
P 9p procurement processes, procedures and methods

Figure3: Universal model for implementing procurement within institutions

It should be noted that SANS 294 is compatible with the provisions of the GPA
(Watermeyer, 2004b). The GPA isin effect aframework similar to that provided in the
proposed model. Article XIX requires each Party to the GPA to promptly publish any
law, regulation, judicial decision, administrative ruling of general application, and any
procedureregarding government procurement. SANS 294, or an equivalent international
standard prepared along its lines, can similarly be used to provide standard operating
proceduresthat are GPA compliant.

The standard operating procedures provide a set of rules that interpret the legislative
framework requirements in asimple to apply standard. This approach has the benefit
that it does not require officials to interpret the legislative requirements during
implementation. Thisallows corruption to be combated in aproactive manner and allows
procurement methods and procedures, which require discretionary authority to be used.

7. IMPLICATIONS OF RECENT RESEARCH AND DEVELOPMENTS IN
PROCUREMENT ONWTOPROCUREMENT AGREEMENTS

The stalemate on launching negotiations on the Singapore Issues at Cancun provides
an opportunity to rethink government procurement agreements. In rethinking such
agreements, it should be noted that:

i) Procurementisnot just about obtaining goods and services of an acceptable quality
a thelowest price. Valuefor money from agovernment’s perspectiveisnot necessary
lowest pricethat satisfies requirements. Cost effectiveness needsto be weighed up
with other social considerations and devel opment interventions.
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i)

ii)

Vi)

vii)

Procurement policies are important from a development perspective. Reducing
poverty and attaining devel opment and other objectives requires getting the most
out of the limited funds available for government purchases of goods, services, and
infrastructure (Evenett and Hoekman, 20044).
Best value from a sustainable development perspective, in terms of agreements
made at the United Nations Conference on Environment and Devel opment of 1992
(Earth Summit, Rio de Janeiro) and World Summit on Sustai nable Devel opment of
2002 (Johannesburg), is the cost effective procurement of supplies, services and
works in a manner that does not negatively impact on the environment and
contributesto thealleviation of poverty. It isaccordingly essential that governments
in both developed and devel oping countries, international institutions and donors
review their procurement arrangements and align them to contribute to sustainable
development policy objectives (Watermeyer, 2004a).
Public sector enterprisesin devel oping countries may need someform of protection.
International trade negotiations—whether bilateral, regional, or multilateral —area
mechanism through which governments address the terms upon which foreign
firms can compete in domestic public procurement markets. It should be noted in
thisregard that an OECD study of 106 developing countriesin 1998 reveal ed that
(Evenett and Hoekman, 20044):
a) about half the developing countries covered had an annual state procurement
outlays of lessthan or equal to USD 1 hillion;
b) only 6 developing countries had state procurement markets exceeding USD 10
billion; and
¢) thesum of the 106 devel oping country marketsrepresented 13.9 per cent of the
total worldwide spendingin 1998.
Thecurrent evidentiary basis upon which to formulate policy advice on procurement
reformsin developing countriesisunsatisfactory. Theavailable empirical evidence
isinfact often anecdotal in nature, does not provide policy makers with a sense of
the relative costs and benefits of different policy options, and often does not
withstand the scrutiny given to relatively sophisticated policy analysis (Evenett
and Hoekman, 2004a).
If corruption isconsidered to be acost of doing business, eliminating it will reduce
costs and increase the volume of work. It makes economic senseto curb corruption,
sinceit isazero-sum-game, with the cost paid for by society (FIDIC, 2001).

viii) Increased transparency in government procurement systemswill only reduce corrupt

and irregular practices and improve the predictability of the procurement system

where (Watermeyer, 2004b):

a) A country has a legislative framework in place that establishes high level
requirementsfor transparency that are supported by appropriate anti-corruption
measures.

b) Basic procurement processes, methods and procedures, together with minimum
timeframesfor key actions, are comprehensively documented and published.

¢) Procurement documents precisely describe the manner in which tendersareto
be submitted and evaluated.

d) Codes of conduct governing the conduct of all the parties engaged in
procurement forms an integral part of the procurement system.

€) Transgressors of the code of conduct and those that engage in corrupt and
fraudulent practices are disciplined.
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f) Simple, cost effective challenge procedures are put in place.

iX) Although an improvement in transparency in a procurement system may reduce
corruption, the processes and controls introduced to improve transparency may
|ead to inefficiencies within the system. Best outcomes will occur when the whole
procurement system is overhauled, as transparency is but one component of a
procurement system. (See Table 10)

X  Theaignment of adeveloping country’s procurement system to binding and non-
binding agreements such asthe GPA and the UNCITRAL Model Law on Procurement
of Goods, Construction, and Services, respectively, is not straightforward as it
needsto beintegrated with acountry’sregulatory system and may require expertise
whichisnot locally available. Furthermore, these agreementsrequireinterpretation
and need to be supported by standard operating procedures. Extensive work is
needed to trandate the intent of the agreement into such procedures.

Table 13: Linkagesbetween procurement activities, proceduresand
management contr ol pointsin the procurement process
Activity Proceduresassociated with M anagement control
activities points
Egablish what Obtain permission to
istobeprocured start withthe
procur ement process
Decideon Proceduresfor preparing for Obtain approval for
procur ement procurement procur ement strategies
strategies that aretobeadopted
Solicit tender Procedures for the preparation of
offers procurement documents Obitain approval for
procur ement documents
Procedures for advertisements Confirmthat budgetsare
Proceduresfor the solicitation of | in place
tenders, viz:
e Procurement procedures
e Negotiated procedure
e Nominated procedure
e Open procedure Confirm short list
e Qualified procedure
e Quotation procedure
e Proposa procedure using the

two-envelope system
Shopping procedure
Proposal procedure using the
two-stage system

Disposal procedure
Advertisements

Contd...
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Evaluatetender | Procedures for the receipt and
offers opening of tender submissions.

Procedures for the evaluation of
tender submissions, viz:

o Disgualification of tenderers
e Test for responsiveness

e Arithmetical errors

¢ Ranking and scoring of

responsive tenderers Confirm
o Risk assessment recommendation
e Negotiations with tenderers contained in thetender
Tender evaluation reports evaluation report
Award contract | Proceduresfor the award of Formally accept tender
contracts e
Administer Procedures for contract
contractsand administration
confirm Procedures for the resolution of Capturecontract
compliancewith contractual disputes completion/termination
requirements data

ThelWOGDA Il TGP Project has explored new trendsin procurement and expanded the
knowledge base on aspects of government procurement. It has not only highlighted the
ends of government procurement, but has also outlined the means, based on emerging
best practices in developing countries which may be applied equally to developed
countries. Thisin turn poses anumber of questions, which may provide somedirection
in overcoming the current stalemate in the negotiations around transparency.

The ten questions that need to be answered are:

i)

i)

ii)

iv)

Vi)

Should the WTO regulate domestic policies in ways that go well beyond market
access considerations?

Isthe GPA, or for that matter a TGPA, an effective reform/devel opment tool for a
developing country?

Should the WTO rather pursue co-operation on procurement issueson a“ soft law”
basi swith non-binding norms and standards and as such become acredible vehicle
for governments to commit themselves to transparent and efficient procurement
regimes?

Are current international guidelines on procurement appropriate for the social and
devel opment needs of low and middle-income countries?

Isthere a case for developing and including transparent procedures relating to the
pursuit of secondary (non-commercial) objectivesinthe GPA or aTGPA?

Should transparent procedures be put in place across the full spectrum of
procurement and not just above an agreed threshold in order to engender a culture
of transparency in government procurement?
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vii) If procurement isaprocess, isprocurement not atechnical barrier to trade? Should
it be dealt with as atechnical issue through international organisations such asthe
International Standards Organisation?

viii) Should procurement be harmonised nationally and internationally? If so, should an
international standard for procurement processes, procedures and methods along
the lines of SANS 294 (see Annex D) be developed and linked to challenge
procedures relating to the award of tender to the extent that aggrieved tenderers
may recover their tendering costs?

iX) Isthere arole for the WTO to promote ethical trade practices by maintaining an
international database of firms that have been debarred from participating in
government procurement in amember country for engaging in corrupt and fraudulent
practices?

X What form of technical assistance and capacity building should the WTO provide
to developing countries and under what conditions?

The answers to the aforementioned questions may mean that the WTQO's procurement
agenda may have to fundamentally change.
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Annex C:
Adjudication proceduresto challengedecisonsmadein a
transpar ent procur ement system

Decisions made by officials can be disputed should a comprehensive set of rulesin
respect of each procedure and method along the lines of those contained in SANS 294
be provided. An adjudicator can be appointed to decide if the complainant should have
scored more tender evaluation points than the tenderer who was awarded the contract
and should have been awarded the contract, and if so, to determine the tenderer’s
reasonabl e cost of tendering. Such an adjudicator must act impartially and in accordance
with therulesof natural justice (Watermeyer, 2004d).

Interms of the procedures advocated by the Construction Industry Development Board
(CIDB) in South Africa, tenderers may dispute the evaluation of their tender offersafter
the award of the contract, within 10 days of receipt of an unsuccessful tenderer
notification, by requesting in writing the head of an organisation, which called for the
tender in question, to appoint an adjudicator from the panel of adjudicatorsto adjudicate
on the matter, subject to the tenderer agreeing to pay half the adjudicators fee and
lodging a deposit equal to half the estimated fee amount and to waive all rights to
overturn the award of the tender to another party and to limit any compensation to the
reasonable costs of preparing the tender.

Intermsof their recommended procedures (CIDB, 2004):

i) Thetenderer disputing the evaluation shall be entitled to nominate an adjudicator
from apanel of adjudicators.

i) Intheevent that the adjudication does not proceed for whatever reason, thetenderer
disputing the evaluation may refer the matter to court.

i)  Theadjudicator must be provided with the tender eval uation report together with a
copy of the tender submissions of the complainant and the tenderer who was
awarded the contract within 7 working days of being notified that adjudication will
take place.

ii) Should the adjudicator not receive the copy of the tender submissions within 20
working days, the adjudication shall be abandoned and the complainant shall be
notified accordingly.

v) Theadjudicator’s decision shall be binding.

vi) The complainant must be paid his reasonable cost of tendering without delay,
should the adjudicator find that the complainant should have been awarded more
tender evaluation points than the tenderer who was awarded the contract and
should have been awarded the contract, but not before the complainant has paid
the adjudicator any outstanding fees not covered by the cash deposit.

viii) The organisation shall pay the adjudicator fifty per cent of hisfeeswithin 30 days
of being invoiced, but not before the adjudicator has submitted his findings in
writing together with his reasons for arriving at the decision to the head of that
organisation.
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iX) The adjudicator is not liable for anything done or omitted in the discharge or
purported discharge of hisfunctions as adjudicator unlessthe act or omissionisin
bad faith.

X  Wherever possible, the adjudicator shall reach his decision without the process of

aformal hearing, generally within 28 days after the dispute hasbeen referred to him
for adjudication.
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Annex D:
South African National Standardsfor procurement

D.1General

Standards South Africa, a division of the South African Bureau of Standards, has
recently published the following national standards for procurement:

i)  SANS1914(2002), Targeted construction procurement
Part 1: Participation of targeted enterprises.
Part 2: Participation of targeted partnersin joint ventures.
Part 3: Participation of targeted enter prises and targeted partnersin joint ventures.
Part 4: Participation of targeted enterprises and targeted labour (local resources).
Part 5: Participation of targeted labour.
Part 6: Participation of targeted enterprises in concession contracts,

iil) SANS 10396 (2003), Implementing preferential procurement policiesusing targeted
construction procurement procedures,

iv) SANS 10403 (2003), Formatting and Compilation of Construction Procurement
Documents; and

V) SANS294: 2004, Construction Procurement Processes, Proceduresand Methods.

All these standards were approved by National Committee STANSA TC 5120.61,
Construction standards, in accordance with the procedures of Standards South Africa,
in compliance with annex 3 of the WTO's Technical Barriers to Trade Agreement.
Compliancewith the provisions of theWTO/TBT agreement requiresthat particul ars of
thework programme and draft standardsissued for comment be published in anational
or regional publication of standardisation activities, a period of at least 60 days be
allowed prior to the adoption of astandard to allow for the submission of commentson
the draft standard by interested parties within the territory of a Member of the WTO,
and that comments received be taken into account in the finalisation of adraft standard.

All the standards contain the word “construction” in their title as the aforementioned
Construction Standards committee developed them. It should, however, be borne in
mind that construction procurement involves not only engineering and construction
works contracts, but also supplies contracts that involve the purchase of construction
materials and equipment, services relating to any aspect of construction including
professiona services, disposals of surplus materials and equipment and disposals in
the form of demolitions. These standards as such cover the full range of commonly
encountered procurements in both the public and private sectors in most industrial
sectors.

D.2 SANS 10403, Formatting and Compilation of Construction Procurement
Documents

Procurement documents arerequired primarily to:
a solicit tender offers; and
b) formthebasisfor acontract.
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Figure D1illustratesthe concept of offer and acceptance that resultsin acontract being
entered into. Procurement documents provide tenderers with the necessary inputs to
alow them to compile their tender submissions. Their tender submissions are in turn
inputsinto the contract that may be concluded following the acceptance of their tender
offer.

In order to have afair, transparent and equitable solicitation process, employers should
providetendererswith clear instructions asto how they areto submit their tender offers
and inform them as to how their tenders are to be processed following their receipt.
Uniformity in procurement documentation can be achieved provided thereisacomplete
separation in the component documents (i.e. the conditions of tender, the conditions of
contract, the specifications and methods of measurement and payment) that make up a
procurement document between the conditions of tender, the conditions of contract,
the specifications and methods of measurement and payment. Should this be done,
different conditions of contract, or for that matter, payment systems can be used without
affecting the remaining component document (Watermeyer, 2004c).

Proposed terms and conditions Employer solicitstender offers ‘
Description of what isto be
provided v

Requirements and constraints

relating to the manner in which the Tenderer  compiles
work isto be performed tender offer and
submits it to the D

I nput Employer
+ Response to terms and conditions,
™ : constraints and requirements
Terms and conditions Employer compiles Financial offer
Description of what isto be contract after

provided f

Requirements and constraints evaluating tender

relating to the manner in offers I nput
which the work isto be D

performed

Amounts payable on

completion of an activity, Outout

deliverable or attainment of a

milestone Figure D1: The concept of offer and acceptance
(Watermeyer and Jacquet, 2004)

SANS 10403 (2003), Formatting and Compilation of Procurement Documents, provides
a series of standard headings of component documents based on an “offer” and
“acceptance” process illustrated in Figure D1 (see Tables D1 and D2) and provides
comprehensive guidance on the drafting and formul ation of these component documents
(Watermeyer and Jacquet, 2004).

D.3 SANS 10396, | mplementing preferential procurement policies using tar geted
construction procurement procedures

SANS 10396 defines targeted procurement procedures as the “ process used to create a
demand for the services and supplies of, or to secure the participation of, targeted
enterprisesand targeted labour in contractsin responseto the objectives of apreferential
procurement policy.” Thetargeted procurement proceduresasdescribedin SANS 10396
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and listed below can be used to varying degrees to implement secondary objectivesin
all four of the categoriesidentified in Table 5 (see main paper) (Watermeyer, 2004a):

e Defining target enterprises (ownership, control, independence, size, declaration
affidavits and statements by auditors)
Defining targeted labour
Goals associated with targeted procurement procedures
Resource specifications (drafting principles, standardised resource specifications,
structured joint ventures, activating the standardised resource specifications in
procurement documents and variations to the standardised resource specifications)
e Incentives for contractors to embrace goals (goal/price mechanism and bonus
incentives)

Third party management support
Electronic rotating data bases (rosters)
Equity in tendering entities

Financial penalties

TableD1: Documentsthat relatetothe” Tender” (See SANS 10403, 2003)

Contents Function and broad outlineof contents
Number Heading
Tendering procedures
T11 Tender Notice Alerts tenderers to the nature of the supplies,
and Invitation services and engineering and construction works
To Tender required by the employer and should contain
sufficient information to enable them to respond
appropriately.
T12 Tender Data States what the applicable conditions of tender

are and where they may be found. Tender Data
also provides the variables for standardised
conditions of tender.

Retur nabledocuments

T21 Listof Ensures that everything the employer requires a
Returnable tenderer to submit with histender isincluded in,
Documents or returned with, his tender submission.

T22 Returnable Contains documents that the tenderer is required
Schedules to complete for the purpose of evaluating tenders

and other schedules which upon acceptance
become part of the subsequent contract.
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TableD2: Documentsthat relatetothe” Contract” (See SANS 10403, 2003)

Contents Broad outlineof contents
Number Heading

Part 1: Agreementsand contract data

C11 Formof Offer | Formalisesthe legal process of offer and acceptance
and
Acceptance

C12 Contract Data | States the applicable conditions of contract and

associated contract specific data that collectively
describe therisks, liabilities and obligations of the
contracting parties and the procedures for the
administration of the contract.

Part 2: Pricingdata

c21 Pricing Providesthe criteriaand assumptionsin which it will
Instructions be assumed (in the contract) that the tenderer has
taken into account when developing his prices, or
target in the case of target and cost reimbursable
contracts.

c22 Activity Records the contractor’s prices for providing
Schedule/Bill supplies/services/engineering and construction

of Quantities | workswhich are described elsewhereina
specification within the Scope of Work section of the
contract.

Part 3: Scopeof Work

c3 Scope of Work | Specifies and describes the supplies, services, or
engineering and construction works which are to be
provided and any other requirements and
congtraints relating to the manner in which the
contract work isto be performed

Part 4: Siteinformation (engineering and constr uction wor kscontractsonly)

(07! Site Describes the site as at the time of tender to enable
Information the tenderer to price his tender and to decide upon
his method of working and programming and risks.

These targeted procurement procedures enable undertakings made by tenderers at the
award stage to be clearly defined to make them contractually enforceable, measurable
and quantifiable. Thisin turn allowsthese undertakings to be monitored and eval uated,
and ultimately verified and audited.
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D.4 SANS 1914, Tar geted Construction Procurement family of sandards

Resource specifications are required to specify and describe contract participation goals
at tender stage. Tenderers can either tender contract participation goals (i.e., offer to
engage targeted enterprises, targeted labour or a combination thereof in tendered
amounts), or agree to achieve specified contract participation goalsin the performance
of the contract. Organisations can then eval uate tendersin terms of thetendered contract
participation goalsand financia parameters, or prescribe minimum contract participation
goals, which areto be achieved in the performance of the contract. They can, thereafter,
use the resource specification to monitor and verify that the contractor achieves the
contract participation goal in the performance of the contract and sanction them, should
the goal not be achieved (Watermeyer, 2000).

SANS 1914 comprisessix parts, the generic structure of whichisoutlinedin Figure D2.
Each part enables certain targeted procurement procedures associated with apreferential
procurement policy, asdescribed in SANS 10396, | mplementing Preferential Procurement
Policies using Targeted Construction Procurement Procedures, to be implemented.
Each part:

a) describesthegeneral requirementsfor engaging targeted enterprises and/or targeted
labour on a contract for the provision of supplies, services or works, as relevant;
b) specifies the contract participation goa (the value of a percentage of the value of
the contract which represents the inputs of targeted enterprises and/or targeted
labour in the performance of the contract);
C) sets out the methods by which the contract participation goa will be measured,
quantified and verified in the performance of the contract; and
d) describes the means by which:
i) progress towards the attainment of the contract participation goal is to be
monitored;
i) compliancewith requirementswill be verified and monitored; and
i) the contract participation goa will be adjusted to accommodate variations to
the scope of the work in the performance of the contract.

Provide business and employment opportunities to \

specified target groups (targeted enterprises and/or

targeted labour) OBJECTIVE

Engage the target groups indirectly or directly in PERFORMANCE

the performance of the contract DESCRIPTIONS Performance
$ requirements

Engage target groups to the extent that a contract

participation goal (a percentage of the value of the
contract which represents the inputs of targeted PERFORMANCE

enterprises  and/or targeted labour in the PARAMETERS
performance of the contract) established for the
contract is satisfied. /

EVALUATION

(See means of satisfying contract participation goals provided in
SANS 1914 standards)

Figure D2: Structure of SANS 1914 per for mance based resour ce standar ds
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The SANS 1914 family of standards may be used to measure, quantify, verify and audit
the socio-economic deliverables rel ating to the engagement by a contractor of targeted
enterprises and/or targeted labour in the performance of a contract. These standards
enable goals (targets) for the engagement of targeted enterprises and targeted labour to
be set in astandard quantifiable, measurable and auditable manner.

Thetarget groupsare all usersdefined and as such must be defined in the contract. This
permits users to choose the target group, which they wish to target e.g. women, youth,
low wage earners, small-scal e enterprises, local enterprisesetc. The specificationsalso
permit the employer to establish the terms and conditions under which targeted
enterprises and targeted |abour are to be engaged.

Parts 1, 3, 4, and 6 of the SANS 1914 standards facilitate the targeting of enterprises
throughout the supply chain asindicated in Table D3 and are particularly suited to services
and engineering and construction works contracts. They also provide aparticularly useful
means of promoting business linkages between large and small contractors.

TableD3: SANS 1914 resour ce standar ds

Part Tar get groups Means of satisfying contract
# | Title provided for** participation goals (CPG)
(TE= targeted requirements
enterprise; TP=

targeted partner;
TL=targeted labour)

1 | Participation | Targeted enterprises | By one or more of thefollowing:

of targeted (TEs) (and targeted | - performingthework asaTE Prime
enterprises partners (TPs) who Contractor
areTES) - subcontracting portions of the

contract to TEs

- obtaining suppliesfrom Suppliers
whoare TE

- purchasing materialsfrom
Manufacturerswho are TEs

- obtaining bonds and insurance
policiesfrom TEs

- engaging service providers who are
TEs

- engaging non-TEswho in turn
engage TEs -entering into a Joint
Venture with one or more TPs

- engaging non-TEswho in turn enter
into Joint Ventureswith TEs

2 | Participation | Targeted partners By forming ajoint venture at the Prime
of targeted (TPs) Contract level with one or more TPs
partnersin
joint ventures
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3 Participation | Targeted Partners | By:
of targeted (TPs) and targeted | - formingajoint ventureat Prime
enterprises enterprises (TES) Contract level with oneor more TPs
and targeted | who are not - engaging TPs as subcontractors/
partnersin necessarily TPs service providers/manufacturers and
joint ventures suppliers

6 Participation | Targeted enterprises| By oneor more of thefollowing:

of targeted (TES) (and targeted | - by engaging one or more TES;

enterprisesin | partners (TPs)who | - by engaging non-TEswho in turn
concession are TES) enter into Joint Venture agreements
contracts* with one or more TPs;

- by engaging non-TEswho in turn
engage one or more TEs

*Suitable for use in public private partnerships
**Target groups need to be defined by the employer in contracts.

D.5 SANS 294, Construction Procurement Processes, Proceduresand M ethods

SANS 294, Construction procurement processes, procedures and methods, provides
processes, methods and procedures for the establishment within an organisation of a
procurement system that is fair, equitable, transparent, competitive and cost effective.
SANS 294 isas such designed around the system requirements set out in Table 10inthe

main text.

SANS294:

a) describesgeneric procurement processes around which an organisation may develop
its procurement system and place their own control points to manage their
procurement;

b) establishes minimum requirementsfor the conduct of an organisation’s employees,
agents, board members and office bearers when engaging in procurement, namely
that they:

i) dischargetheir duties and obligations timeously and with integrity;

ii) behave equitably, honestly and transparently;

i) avoid conflicts of interest; and

iv) not malicioudly or recklessly injure or attempt to injure the reputation of another
party;

c) establishes the framework for the development of an organisation’s procurement
policy including any preferential procurement policy;

d) establishes generic methods and procedures for procurements including those
pertaining to disposals; and

€) providesstandard conditions of tender and conditionsfor the calling for expressions

of interest which place obligations on tenderers/'respondents and commits employers
to certain undertakings in the procurement process including the manner in which
submissions are to be evauated.
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SANS 294 provides the generic processes around which an organisation can develop
its procurement system as illustrated in Figure D3 and the standard generic methods
and procedures described in Tables 2 to 4. It contains the full range of methods and
procedures other than those pertaining to e-procurement that public and private sector
organisations may require in their procurements without prescribing when and under
what circumstances such methods may be utilised or imposing the manner in which
procurement is to be managed and controlled. Being generic in nature, it does not
impose matters of policy on organisations. It rather establishes a comprehensive rule
based framework within which an organisation may develop its procurement policy in
order to implement the wide range of standard procurement methods and procedures.

The processes, methods and procedures embodied in SANS 294 are based on an
underlying requirement for the procurement system to be fair, equitable, transparent,
competitive and cost effective. This necessitates that the following two important
principles be adhered to (Watermeyer and Jacquet, 2004):

i) All evaluation criteria must be made known to tenderers or respondents in the
procurement documents.
i) The only grounds for not awarding atender to atenderer are:

a) The tenderer is under restrictions from participating in the organisation’s
procurement process, for engaging in corrupt and fraudulent practice, or has
principals who are under such restrictions.

b) The tenderer cannot demonstrate that he or she possesses the necessary
professional and technical qualifications, professional and technical competence,
financial resources, equipment and other physical facilities, managerial capability,
reliability, experience, reputation, and the personnel to perform the contract.

¢) Thetenderer does not have legal capacity to enter into the contract.

d) Thetenderer isinsolvent, in receivership, bankrupt or being wound up, hasits
affairs administered by a court or ajudicial officer, has suspended its business
activities, or is subject to legal proceedingsin respect of any of the foregoing;

€) The tenderer does not satisfy the legal requirements, if any, stated in the
organisation’s procurement policy.

f) Thetenderer may not be able to perform the contract in the best interest of the
organisation owing to conflicts of interest.

SANS 294 is based on the premise that, subject to prevailing legislation, preferential
procurement policies areimplemented using one of the following methods:

a) preferences at the short-listing stage;

b) accelerated rotation on an electronic database where the nominated procedure is
used;

¢) tender evaluation criteria; and

d) breaking down (unbundling) of projects into smaller contracts to facilitate the
participation of targeted enterprises.
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An organization’s executive decides that it requires a
procurement system that is fair, equitable, transparent,
competitive and cost effective.

Organization's executive:
e Designates persons to manage and
control procurement activities
e  Developsand documents its
procurement policy which, asa
minimum, must establish:
- procurement procedures in relation to
different categories of contract;
- the manner in which procurements are to be
managed and controlled;
- recording and reporting requirements;
- risk management requirements;
- legal grounds for rejecting a tender offer;
- tender evaluation committees;
- procedures for placing contractors and
persons under restrictions;
- advertising arrangements;
- applicable standard forms of contract;

—

)
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Organization  develops Organization

and documents its develops  code Of
<:|Dﬂ procurement system conduct for their

around a process that procurement  and

commences once the need pr oo_ed_ur_es for

for  procurement  is disciplining  those

identified and ends when | | (Mal transgress the

the  transaction s code.

completed. =

Il

4

Organisation documents and publishesits
procurement system and instructs employees
inits usage.

- levels of retention and bonds/securities;

- insurance arrangements,

- cost of procurement documents; and

- authorised percentage increase in the final

contract amount

e Developsand documents its

preferential procurement policy, if any,
which, as aminimum, must establish:

- policy themes;

- specific goals, which are to be pursued;

- targeting strategies;

- the means by which goals are to be

monitored for contract compliance; and
- reporting and recording requirements.

Organisation implements its
procurement system in accordance
with provisions of SANS 294

Note: Policy as referred to in SANS 294
generally relates to choices made in the use of
generic procedures and methods and the
circumstances under which acertain procedure
should be used.

Figure D3: Establishing a procurement system within an organization in accordance with the
requirements of SANS 294 (Water meyer and Jacquet, 2004)

SANS 294 also standardises:

i) requirementsfor the preparation of specifications;

conditions of tender framed around the obligations of the tenderer and the
undertakings of the employer;

conditionsfor the calling for expressions of interest framed around the obligations
of the respondent and the undertakings of the employer;

requirements for advertisements,

tender procedures (receipt of tender submissions and opening of tender
submissions);

evaluation of tender submissions (disqualification of tenders, test for responsiveness,
arithmetical errors, ranking and scoring of responsive tenderers, risk assessment,
negotiations with tenderers, and tender evaluation reports);

vii) award of contracts (finalising the contract and notifying unsuccessful tenderers);
viii) contract administration; and

iX) resolution of disputes.
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Thegeneric conditions of tender and conditionsfor the calling for expressionsof interest
contained in SANS 294 include an obligation on the partiesin dealing with each other to
act in amanner consistent with the code of conduct provided for.

SANS 294 satisfies Schooner’sgoasoutlined in Table 1 (see main paper) asindicated in

TableD4.
TableD4: Manner in which SANS 294 satisfies Schooner’s
systemic goals (Water meyer, 2004d)

Systemicgoal | Provisionsof SANS294

(seeTablel)

Competition Procedures are based on optimising competition. Where tender
offersareinvited from alimited number of tenderersin terms of
particular procedures, aminimum of fivetenderersare
approached to submit tenders save for very low value tenders,
where aminimum of 3 tenderers are approached.

Integrity (rules | A code of conduct regulating the actions of employees, agents,

of conduct for | public office bearers and board membersis provided. The

those engaged | conduct of tenderers is also regulated through the standard

in procurement) | conditions of tender. Organisations are required to take
disciplinary action against transgressors of the code of conduct
and are encouraged to place contractors who engage in corrupt
and fraudulent practices under restrictions for participating in
the organisation’s procurement for periods of time.

Transparency | The procedures and methods relating to procurement are
comprehensively documented in the form of rules and make
provision for the disclosure of information relating to tender
opportunities, tender awards, notifications of unsuccessful
tenderers etc. The standard conditions of tender and conditions
for calling for expressions of interest ensure that full information
relating to the manner in which the procurement isto be
conducted and the submissions are to be evaluated. The rules
are devel oped to the extent that it is possible for an adjudicator
to confirmif tender procedureswerefollowed intermsof a
challenge procedure.

Efficiency A generic procurement processes is provided complete with

(administrative | control points. Executives of organisations are required to

and designate persons to manage and control procurement activities.

transactional The rules provide comprehensive operating procedures and

efficiency) standardise procedures and methods.

Customer Sufficient flexibility is provided through the provision of awide

satisfaction range of procurement procedures and evaluation methods to
facilitate the satisfying of end users and clients with the
outcomes of the procurement process.
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Best value Tender offers may be evaluated on the basis of the financial
(valuefor offer alone, thefinancia offer and quality, financial offer and
money) preferences, and financial offer, preference and quality.
Sufficient flexibility inthe selection of procurement procedures
and contracting and targeting strategies is provided to facilitate
the obtaining of best value for money.

Wealth The permitted preferencing arrangementsfacilitate wealth
distribution distribution in amanner that isleast likely to compromise other
systemic goals.

Risk avoidance | Requirements for the ng of risk are provided to ensure
that the successful tenderer does not impose an undue
commercial risk on the organisation. Guidanceis provided on
selecting an appropriate form of contract to collectively
describe therisks, liabilities and obligations of the contracting
parties and the procedures for the administration of the
contract.

Uniformity Procurement processes, procedures and methods are
standardised aswell asthe manner in which preferential
procurement policies areimplemented and procurement
documentsare compiled and formatted. (SANS 10396, SANS
1914 and SANS 10403 form part of the normative references)
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Endnotes

1 Sections 1.1 and 1.2 are based on the official IWOGDA project outline.

2 In so far as procurement policies favour domestic firms and products, they can impede international
commerce. Such impediments may be prohibitive to the extent that they ban purchases from
foreign service providers. Alternatively, they may be similar in some respects to an import tariff.
It is the market access dimension to discriminatory procurement practices that has often provided
the rationale for including disciplines on government procurement policy in international trade
agreements, including multilateral accords. (Evenett and Hoekman, 2004b)

3 The GPA extends the basic principles of GATT — non-discrimination, national treatment and
transparency — to the tendering procedures of specified government entities. The major substantive
disciplines imposed by the GPA are its non-discrimination, competitive tendering, and transparency
provisions, complemented by the domestic review and multilateral enforcement mechanisms.
(Evenett and Hoekman, 2004b)

4 Bumiputera are ethnic Malays and other indigenous groups of Malaysia who make up 58% of the
population (Nambiar, 2004).

5 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the
coordination of procedures for the award of public works contracts, public supply contracts and
public service contracts makes provision for the open procedure, restricted procedures, competitive
dialogue, negotiated procedure, design contest.. These procedures are all covered by the procedures
described in Table 2. The dynamic purchasing system provided for in the directives is covered by
the nominated and quotation procedures described in Table 2.

6 Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 provides
for the an ‘electronic auction’ i.e. a repetitive process involving an electronic device for the
presentation of new prices, revised downwards, and/or new values concerning certain elements of
tenders, which occurs after an initial full evaluation of the tenders, enabling them to be ranked
using automatic evaluation methods.

7 Some degree of latitude needs to be made regarding decisions within an area of power granted to
an official. SANS 294 establishes the boundaries for discretion and the means by which courses of
actions are to be judged. It should be noted in this regard that every procedure that is adopted
requires officials to make a determination regarding the capability and capacity of tenderers.
Frequently, officials may exercise more discretion in coming to a decision regarding capability
than deciding between courses of action within a particular procedure.

8 This observation is supported by other researchers (see Evenett and Hoekman, 2004b).
9 Standardization and related activities — general vocabulary (1996).

10 Severa international organisations and agencies publish guidelines and standard bidding packages
to facilitate procurement on projects, which they fund, or to satisfy their own procurement
needs. International and national standards, on the other hand, are developed by technical
experts on a consensus basis (general agreement, characterised by the absence of sustained opposition
to substantial issues) in terms of a transparent process whereby interested parties (both public and
private) are afforded an opportunity to comment on the documents before they are finalised.
The South African Standards for construction procurement were approved by a National
Committee, which is representative of interests in the field of construction in accordance with
the procedures of Standards South Africa (the national body responsible for the development of
national standards in South Africa), in compliance with annex 3 of the WTO Technical Barriers
to Trade Agreement.

11 The Institute of Directors in Southern Africa’s code of ethics states that “ Fair competition is
fundamental to the free enterprise system, directors support laws regulating restraints of trade,
unfair practices, abuse of the unscrupulous use of economic power and avoidance of collusion.”
The King Il Report on Corporate Governance in South Africa, which is applicable to all companies
listed on the main board of the Johannesburg Stock Exchange, large public enterprises, banks,
financial and insurance entities, and large unlisted public companies, lists seven characteristics of
good corporate governance, namely: discipline, transparency, independence, accountability,
responsibility, fairness and social responsibility. These seven characteristics need to be reflected
in an organisation’s procurement system (Watermeyer, 2004d).
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12 SANS 294 provides rules for a wide range of generic procedures and methods including those
pertaining to secondary (non-commercial) objectives. It balances transparency imperatives with
those of flexibility in the pursuit of best value procurement outcomes (see Table 10). The
selection of specific procedures by a country may exclude those procedures that intrinsically have
an unacceptable measure of discretion. This overcomes objections to the adoption of a common
set of detailed and rigid rules which in addressing corruption issues in one country solely through
transparency, may deny other countries the chance to develop regulatory systems that are
suitable to their socio-economic conditions (see Rege, 2001).

13 Policy as referred to in SANS 294 relates to choices made in the use of generic procedures and
methods and the circumstances under which a certain procedure should be used.
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